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*The informarion provided does nor constirure legal advice, instead, all information is for general informational purposes only™

OVB LAW & CONSULTING, S.C.

The "Bottom-Up" podcast aims to provide valuable insights and information
on legal matters to atrorneys and legal professionals. It features interviews
with experts in different areas of law, discussing current issues, trends, and

developments in the legal field. T

Each episode of the "Bottom-Up" podeast delves into specific legal topics and
offers practical advice and guidance for attorneys. The discussions are

informative and engaging, providing listeners with valuable knowledge and :
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perspectives from experienced professionals in the legal industry.
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Your Legal Nook!
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Firm Update

3 Year Annivcrsarv.’ It is an honor to recognize Attorney Mirka, AKA

Megan Mirka

Employment Attorney

...,u..,,,ly_,,

“Superstar”, on her rhrce-yf:ar anniversary with
OVB Law & Consulting, 8.C. Attorney Mirka has
been passionately fighting for client rights and
df:livcring justice with unwavering dedication ever

since she joined our ream.

With a fierce determination to protect the rights of
every client, she has become a beacon of hope for
those sceking justice in the often murky waters of
employment law. Her unwavering commitment to

upholding the law and advocating for fairness is

l',["i.lly commendablc.

Tune in to the latest episode of the Bottom Up Podcast! -
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ARREST AND CONVICTION RECORD DISCRIMINATION

If you have had an encounter with law enforcement, you may have an arrest record; and if you have
been found or plead guilty to any arrest, you likely have a conviction record. While arrest or conviction

records undoubtedly have many implications on your life, the good news is that Wisconsin law protects you

from discrimination in the recruitment, hiring and firing, job assignments, pay, promotions, harassment, and
other employment related actions.

Wisconsin's laws regarding conviction record discrimination serve two important interests: (1)
rehabilitating those convicted of crimes; and (2) protecting the public from the risk of criminal recidivism.
This law affects not only private employers, but also public employers, and employment and licensing
agencies in Wisconsin.

The arrest and conviction record protection generally applies to all employment situations unless the
circumstances of the arrest or conviction record “substantially relate” to the circumstances of the particular
job. A substantial relationship exists when the circumstances of the offense materially relate to circumstances
of the job such that it creates a greater than usual opportunity for criminal behavior. For example, if an
individual is convicted of an OWT and is employed or looking to be employed as a truck driver, there is likely
to be a substantial relationship between the OWI and the truck driver position due to the correlation in the
driving duties to the underlying criminal behavior of driving while in intoxicated. Because the substantially
related test involves a highly intensive factual inquiry into the circumstances of both the offense and the job
position at issue, cases require a fact-intensive review to determine whether unlawful discrimination has
occurred.

When an employer can show that a substantial relationship exists, they are permitted to deny that
individual employment opportunities due to their arrest or conviction record. For conviction records, this
could include refusal to hire, or if already employed, termination of employment.

Arrest records, however, must be handled a bit differently. When anyone is arrested, under the Federal
Constitution, that person is presumed innocent until proven guilty. Therefore, employers cannot terminate
or refuse to hire. Instead, the most they can do is place the individual on unpaid leave, pending the outcome
of the charge. If, however, there is no substantial relationship, then the employer cannot take any
discriminatory action whatsoever and must treat the individual the same as all other employees or applicants.

Because the arret and conviction record law is a state law, cases to enforce claims of discrimination must
be filed in the State of Wisconsin and are first handled via the channels of administrative law. If you believe
you have been a victim of an adverse employment action due to your arrest or conviction record, you should

speak to an experienced employment law attorney to discern your rights under Wisconsin law.
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IN COURT?

Yes. When you are involved in a lawsuit, especially if you are a named party, there is a very good
likelihood that your personal information will be exposed: to your attorney, to opposing counsel, to your
adversary, and to the Court.

Part of the evidence-gathering process involved in a lawsuit, labeled as the ‘discovery’ process, involves
identifying as much information as possible on the parties involved in the suit — this can mean diving deep
into a party’s personal information. Lawyers are tasked with finding facts to support their client’s position
and social media is fair game in the fact-tinding arena. Meaning, if you are a plaintiff in a person injury suit, or
any type of lawsuit for that matter, the other side will likely review your public social media profiles and any
other publicly available information to bolster their case against you.

To say the least, it is not wise to post a picture of you skiing in the Alps when seeking damages for
injuries sustained in a car accident. Similarly, it would not be wise to post pictures of you taking a months-
long vacation while suing your former employer in an employment discrimination case.

Your allegations, demanded damages, and claims could be discredited and invalidated in a deposition,
or in trial, if the other side finds these posts and uses them to show your failure to mitigate your damages or to
attack the credibility of your alleged injury.

This was illustrated in the recent trial involving Gwyneth Paltrow in which she was sued for a skiing
crash involving the Plaintiff. The Plaintiff claimed that his life was substantially affected from the injuries he
sustained from Paltrow’s supposed negligent skiing, but this theory was quickly weakened when Paltrow’s
attorneys questioned him about his trips taken all over the world since he sustained the claimed injuries.
However, herein lies the tricky part; if you find yourself scratching your head and now want to check out
your social media pages and are a current party in a suit, deleting or destroying pictures or posts you have
already posted could make it seem like you are hiding something, or even worse constitute the spoliation of
evidence.

The bottom line is this: be truthful, don’t tamper with evidence, and only file a lawsuit if you are ready

to bare it all. You won’t have anything to hide if you have nothing to hide.
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UNDERSTANDING THE RECENT CHANGES TO I-9 FORMS
AND ENSURING COMPLIANCE



On July 21, 2023, the United States Citizenship and Immigration Services (USCIS) announced a new
version of the Form I-9 would go into effect on August 1, 2023. While previous version of the form can still
be used until October 31, 2023, all employers are required to transition to the new Form I-9 by November 1,
2023.

The updated Form I-9 includes several notable changes aimed at improving its clarity and usability.
Some of these changes include:

o Clearer Instructions: The instructions accompanying the Form I-9 have been revised to provide clearer
guidance to employers and employees on how to complete the form accurately. The aim is to reduce
confusion and errors during the verification process.

o Preparer/Translator Certification: The new form separates the Preparer/Translator Certification section
into a separate supplement that should be used only when necessary. This change allows for better
organization and documentation when a preparer or translator is involved in completing the form.

o Updated List of Acceptable Documents: The list of acceptable documents that employees can present to
establish their identity and work authorization has been revised in the new Form I-9. These revisions
ensure that the list remains up-to-date and reflects current regulations.

o Reverification and Rebire Section: Similar to the Preparer/Translator Certification, the Reverification
and Rehire section has also been separated into a separate supplement to be used when necessary. This
change streamlines the process of documenting reverification and rehiring scenarios.

Employers are also obligated to perform an in-person assessment of identity and employment
eligibility documents, which were previously examined remotely or virtually (as a result of the COVID-19
Pandemic). This assessment must be completed by August 30, 2023. The requirement for in-person
verification applies to all employees, including those who continue to work remotely and employers who
have transitioned to a fully remote business model, closing all physical locations.

Furthermore, electronic signatures are now accepted on all versions of the I-9 forms, including those
completed electronically or on paper. This change provides flexibility for employers who choose to use
electronic systems for managing their I-9 forms. However, it is crucial for employers to understand that
electronic signatures must meet specific requirements outlined by USCIS to be considered valid. Employers
should familiarize themselves with these requirements and ensure that their electronic signature processes
comply with the guidelines.

To ensure compliance with the updated I-9 forms, employers should review their current practices
and make any necessary adjustments. It is essential to train HR personnel responsible for completing I-9
torms on the changes and provide them with updated instructions. Additionally, employers should conduct
internal audits to identify any potential errors or inconsistencies in their existing I-9 records. By proactively
addressing these issues, employers can mitigate the risk of penalties and maintain compliance with

immigration and workplace authorization laws.
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